CIVIL SOCIETY ORGANISATIONS’ COMMENT ON THE DRAFT AMENDMENT TO THE
STREETS, PUBLIC PLACES AND THE PREVENTION OF NOISE NUISANCES BY-LAW, 2021

To:

By email:

Leon Wentzel
Law Enforcement Department
The City of Cape Town
Streetspublicplaces.Bylaw@capetown.gov.za

c/o: danielle@nu.org.za,
jonty@nu.org.za
29 June 2021

To whom it may concern,
RE: CIVIL SOCIETY ORGANISATIONS’ COMMENT ON THE DRAFT AMENDMENT TO THE STREETS,
PUBLIC PLACES AND THE PREVENTION OF NOISE NUISANCES BY-LAW, 2021
1. In June 2021, the City of Cape Town published its Draft Amendment to the Streets, Public Places and
the Prevention of Noise Nuisances By-law of 2021 and invited public comment on the Draft
Amendment.
2. We address this correspondence on behalf of all of the applicants in the matter of Gelderbloem & 10
Others v City of Cape Town brought in the Western Cape Division of the High Court and Equality
Court sitting at the High Court (Case Numbers 5708/2021 and EC 06/2021, respectively - herein
referred to as the Gelderbloem case). The applicants in this case are:
2.1. Ms Carin Rhoode Gelderbloem;
2.2. Ms Lauren Fredericks;
2.3. Ms Vuyo Mbozi;
2.4. Ms Natasha Persent;
2.5. Ms Jayseelan Pillay;
2.6. Mr Richard Mabeko;
2.7. Mr Xolani Siboxo;
2.8. Ms Valencia Nabelemtwini;
2.9. Mr Jimmy Ensil;
2.10. Ms Tracy de Vries; and
2.11. Mr Johan van der Poel.

3. We also address this correspondence on behalf of the following civil society and faith-based
organisations (‘the organisations’) who support the decriminalisation of homelessness, namely:
3.1. APCOF - African Policing Civilian Oversight Forum;
3.2. Development Impact Fund - The Justice Fund;
3.3. Hope Exchange;
3.4. Khulisa;
3.5. Ladles of Love;
3.6. MES;
3.7. Ndifuna Ukwazi;
3.8. Nehemiah Call Initiative;
3.9. New Hope SA;
3.10. Our House;
3.11. Sea Point 4 All;
3.12. Souper Troopers;
3.13. Straat werk;
3.14. Strandfontein Homeless Action Committee;
3.15. The Rehoming Collective;
3.16. The Warehouse; and
3.17. U-turn.
4. We present this joint submission to the City on the Draft Amendment to the Streets, Public Places and
the Prevention of Noise Nuisances By-law of 2021 in accordance with the invitation to submit written
comments.
Yours faithfully,
Ndifuna Ukwazi
Per: Danielle Louw and Jonty Cogger (Attorneys)
[Sent electronically]
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I.

INTRODUCTION
1.

All of the organisations have been involved, in various forms and for many years, in advocating for
and safeguarding the rights of people experiencing homelessness in Cape Town. Each organisation
has developed an approach that recognises the human dignity of people living on the streets and
advocates for empowerment and rehabilitation measures.

2.

The issue of criminalising homelessness has come to light in recent years due to an increasingly
punitive approach adopted by the City of Cape Town. At the heart of this approach is the power,
vested through the Streets, Public Places and the Prevention of Noise Nuisances By-law of 2007
(“the Streets By-law”), to issue fines for various transgressions.

3.

The issuing of fines in terms of the Streets By-law infringes the fundamental human rights of people
living on the street and unfairly discriminates against them. It is currently subject to a constitutional
challenge by eleven people (‘the applicants’) who have all been fined for living on the streets. This
approach is, with respect to the City, fruitless and counterproductive. It fundamentally negates and
invalidates the other more positive contributions adopted by the City and the work of the
organisations.

4.

It is with regret that the City now seeks to increase its policing power of people that live on the
streets, and bolster its punitive approach, through the Draft Amendment to the Streets, Public Places
and the Prevention of Noise Nuisances By-law of 2021 (“the 2021 Draft Amendment”).

5.

We, as civil society and faith-based organisations and the applicants, cannot sit idle whilst some of
the gains we have made towards a more sustainable, humanitarian and rehabilitation approach are
whittled away by senseless policing.

6.

We all fundamentally reject the 2021 Draft Amendment and reverently call on council members to
stop the further victimisation of people that live on the streets.

7.

In accordance with this call, this submission is structured as follows:
7.1.

First, we make general comments on the Streets, Public Places and the Prevention of Noise
Nuisances By-law of 2007 by providing an overview of its colonial and apartheid roots, and
demonstrate that its provisions result in the discrimination and criminalisation of people
experiencing homelessness..

7.2.

Second, we address our specific concerns with the 2021 Draft Amendment. These include:
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7.2.1.

The power of authorised officials to remove any obstruction to the safe or free
passage of a pedestrian or motor vehicle;

7.2.2.

The power of authorised officials to forcefully evict people living on the street;

7.2.3.

The power of authorised officials to arrest a person who refuses to accept an offer
of alternative shelter; and

7.2.4.

The power of authorised officials to impound the materials that street-based persons
use to make transient structures or for camping overnight.

7.3.
8.

Lastly, we set out our recommendation and concluding comments.

We wish to note, before going into the body of the submission, that on 17 May 2020, NU made a
submission on the Draft Amendment to the Streets, Public Places and Noise Nuisances By-law of
2020 that the City made available for public comment. The ultimate decision on these 2020
amendments is unknown nor is clear why the City abandoned these prior amendments.

II.

GENERAL COMMENTS ON THE STREETS, PUBLIC PLACES AND THE PREVENTION OF NOISE
NUISANCES BY-LAW OF 2007
Criminalisation of Homelessness and Poverty
9.

The Streets By-law prohibits certain actions including, amongst other things, to beg, stand, sit or lie,
urinate, bath or wash, sleep overnight or erect any shelter in a public space.1 Should someone
engage in any of these behaviours, section 23 authorises peace officers2 or members of the City’s
Metropolitan Police Department to impose penalties in the form of a fine, or imprisonment not
exceeding six months, or both a fine and imprisonment.

10.

While seemingly neutral on face value, these provisions disproportionately and adversely impact a
street-based person. A street-based person is, by definition, a person without access to a private
home. As a matter of necessity, many street-based people eat, sleep, rest, bath and wash, hold and
store their personal possessions, and / or erect shelters in public places. The Streets By-law does
not have the same punitive effect on people who have access to private places in which to perform
these universal activities.

Section 2, Streets By-law, 2007.
Definition of ‘peace officer’ in section 1: “[…] [A] law enforcement officer or traffic official of the City who has been declared a
peace officer in terms of section 334 of the Criminal Procedure Act, 1977 (Act 51 of 1977), acting when on duty and properly
identified as such.”
1
2
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11.

During March 2021, eleven people experiencing homelessness brought legal challenges against,
inter alia, the discriminatory provisions of the Streets By-law. All of the applicants have been fined for
minor transgressions of the By-law which include: blocking, occupying or reserving a public space,
begging, standing, sitting, or lying in a public place (section 2(2) of the Streets By-Law); depositing,
packing, unpacking or leaving any goods or articles in a public place; or causing any goods or
articles to be deposited, packed, unpacked or left in a public place (section 7 of the Streets By-Law).

12.

The activities of people living on the street are the same immutable human activities that every
human being performs, only done in public places. Homelessness is a complex and multifaceted
issue that occurs as a combination of individual personal factors and structural systemic factors.3 In
South Africa, persons need to survive in a socio-economic context that includes deepening
inequality, unemployment, the state’s inability to provide access to affordable housing, and an
inability to adequately address issues facing people experiencing homelessness through appropriate
social development programmes. Therefore, the City’s criminalisation of street-based people for
being affected by these socio-economic conditions shows a complete disregard for the systemic
nature of these conditions, how these conditions have led to people making the street their home,
and the City’s role in addressing these issues. What is needed are interventions that occur at
multiple levels, namely, the individual and structural, and be nuanced and supportive, rather than
punitive. We will discuss this aspect later in this submission.

13.

It is our submission that the criminalisation of these activities amounts to indirect discrimination of
homelessness on prohibited grounds in that it: perpetuates their systemic disadvantage as a
vulnerable group in society, undermines their human dignity, and adversely affects the equal
enjoyment of their rights and freedoms in a serious manner which is comparable in nature to
discrimination on any listed prohibited ground.4

Overview of ‘vagrancy’ and pass legislation
14.

The criminalisation of homelessness in South Africa, and in Cape Town in particular, is rooted in
historic ‘vagrancy’5 and pass laws.6 Both sets of laws were first adopted with the initial aim of
subjugating the ‘indigenous population’ in the Cape Colony.

3 Affidavit by Psychologist Dr Rashid Ahmed in Gelderbloem and Others v City of Cape Town (case numbers 5708/21, EC
06/2021) at para 9.
4 Gelderbloem (case no EC 06/2021) at paras 176 - 188 .
5 The Oxford Dictionary defines a vagrant as ‘a person without a settled home or regular work who wanders from place to place
and lives by begging.’
6 Affidavit by Human Rights Law Professor Magnus Killander in Gelderbloem (case numbers 5708/21, EC 06/2021) at para 9.
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15.

The first official exercise of this suppression was the promulgation of the Caledon Code in 1809
which formally instituted settlement and vagrancy laws in the colony on the basis of the British
model.7 The Caledon Code provided that the Khoi and all indigenous populations of the Cape should
have a fixed place of abode.8 But the situation presented various problems: they (many of whom
were slaves) did not have legal title to land, and therefore, settlements could only be acquired at a
mission station, on a farm, or through employment with the Cape Corps (the Khoi regiment founded
at Cape Town by the VOC and continued by the British).9 Khoi people travelling between districts
required a certificate signed by the district governor, or ‘landdrost’, and those travelling within the
district required a pass from an employer or local officials.10 Those found without documentation
were charged as vagrants and could either be compelled to acquire a legal settlement through hiring
themselves out to new ‘masters’, or through being incarcerated and forced to participate in public
works.11 The Caledon Code made pass laws ‘systemic and expanded the power of local officials to
control and punish those taken up from vagrancy’ – effectively making the Khoi people aliens in their
own territory.12

16.

The segregation of White people from other race groups was firmly entrenched in both law and
practice with the formation of the Union of South Africa in 1910. Further segregation and pass laws
were imposed through the promulgation of a series of legislative enactments. These laws were
primarily aimed at controlling the presence of Black people in urban areas. The 1923 Urban Areas
Act, for example, provided that Black people were only allowed to spend up to 72 hours in an urban
area without permission from a specific municipal officeholder.13

17.

The National Party, which came into power in 1948, was determined to implement its policy of
separate development against the backdrop of Afrikaner Nationalism. The 1952 Natives Act enabled
the government to restrict Black people’s movement. Specific rural areas were designated as
reserves and the Bantu Authorities Act, 68 of 1951 was adopted to regulate what became referred to
as the ‘bantustans’, which functioned as labour reserves for white people.14 Black people’s access to
urban areas was heavily regulated and with the primary aim of only providing labour. The 1945
Natives (Urban Areas) Consolidation Act determined the manner of dealing with ‘idle, dissolute or
disorderly natives in urban areas.’15 Should someone not have been able to provide a ‘good and

Prof M Killander Affidavit at para 15.
Ibid.
9 Ibid.
10 Ibid at para 16.
11 Ibid.
12 Ibid.
13 Ibid at para 35.
14 Ibid at para 38.
15 Ibid at para 39.
7
8
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satisfactory account’ of themselves, they were detained for a period not exceeding two years in a
farm colony, work colony, refuge, rescue home, or similar institution.16
18.

The purpose of this overview is to offer a brief reminder of the discriminatory basis for the adoption
of vagrancy and pass laws during colonial and apartheid South Africa. It shows that the function of
these laws was to socially control the Black and poor population and to regulate their presence in
urban areas. The remnants of the vagrancy laws are repeated in municipal by-laws and remain in
force in the democratic era. The Draft Amendment would cement the lasting effects of the vagrancy
and pass laws, in a time when municipalities should be working towards a departure from this
legacy.

III.

SPECIFIC CONCERNS WITH THE DRAFT AMENDMENT

The power of authorised officials to remove any obstruction to the safe or free passage of a pedestrian or
motor vehicle - Section 22A (1)(ii)
19.

Section 22A (1)(iii) provides that:
‘1) An authorised official may, for the purposes of enforcing this By-Law(a) direct a person who is in contravention to[...]
(ii) remove any obstruction to the safe or free passage of a pedestrian or
motor vehicle [...]’

20.

The Streets By-law defines ‘obstruction’ in section 1 as: ‘in relation to a road, means any motor
vehicle or any other thing which blocks or is likely to block traffic flow.’ While the Streets By-law
defines obstruction in this way, this provision confers to the City’s officials a wide level of discretion
to interpret the provision in such a way as to remove street-based people (and their belongings) who
may be living in a particular public place even if they are not blocking or likely to block traffic flow.

21.

This provision is therefore in conflict with the rule of law which restricts the arbitrary use of excessive
power and mandates that laws be clear, concise, and accessible.17 We, therefore, recommend that
this provision not be enacted as it will not survive constitutional scrutiny.

The power of authorised officials to forcefully evict people living on the street - Section 22A (1)(iii)
22.

16
17

Section 22A (1)(iii) provides that:

Prof M Killander Affidavit at para 39.
C Hoexter Administrative Law (2012) at 325 - 326.
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‘1) An authorised official may, for the purposes of enforcing this By-Law(a) direct a person who is in contravention to[...]
(iii) leave and remain out of a specified public place […]’
23.

This provision was also included in the 2020 Draft Amendment but included more ‘checks’ by
providing that where it is ‘reasonable and justifiable’ to do so, an authorised official must, before
issuing the instruction, give the person an opportunity to provide reasons why they should not be
instructed to leave and remain out of an area.18 NU raised serious concerns relating to the broad
discretionary powers that the provision confers to authorised officials, specifically the lack of
guidance of when it may be ‘reasonable and justifiable’ to provide someone with an opportunity to
give reasons why they should not leave and remain out of an area. It was further not clear how a
street-based person would be able to refute the exercise of this power in the absence of a clear
standard. Consequently, we argued that the provision conflicts with the rule of law which restricts the
arbitrary use of excessive power and mandates that laws be clear, concise and accessible.19

24.

In the case of the 2021 Draft Amendment, the City grants blanket power to authorised officials to
remove people from public places. This provision heavily regulates the freedom of movement in
terms of section 21 of the Constitution that states:
‘(1) Everyone has the right to freedom of movement.
...
(3) Every citizen has the right to enter, to remain in and to reside anywhere in, the
Republic.’

25.

Like everyone, street-based people are entitled to freedom of movement within the Republic of
South Africa. We expect to be able to freely move without the need to explain to anyone, especially
those in authority, what we are doing, and without the fear that we may be subjected to arbitrary
questioning or arrest.

26.

This is unlike the apartheid era that restricted freedom to move in designated racial areas. During
this period, Black, Coloured and Indian people were prohibited from entering, remaining and residing
in a designated Whites-only area without this being an offence. A permit, called a dompas, was
required to exercise freedom of movement.

18
19

Section 22(2) of the 2020 Draft Amendment.
NU 2020 Submission on Draft Amendment to Streets By-law (2020), at para 17.
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27.

Already street-based people are often randomly stopped, or chased away by law enforcement,
private security or members of the public because their presence in public places is regarded as a
criminal nuisance. The powers in the Streets By-Law to require a person who “sits or lies in a public
place” to “immediately cease to do so when directed by a peace officer” are arbitrary and authorise
law enforcement to restrict movement even without reasonable suspicion of committing a crime.
When this happens, freedom to reside, or even be, in an area, even if it is just to rest or eat, is
infringed. A request to move from a particular area is tantamount to deprivation of the right to
freedom of movement.

28.

Moreover, many street-based people live in fixed places like parks, pavements, and river
embankments for extended periods. These are their places of residence, their homes. They form
part of communities with established social networks and have relationships with their neighbours.

29.

Section 26(3) of the Constitution entrenches the right not to be arbitrarily evicted and provides that it
is only through an order of court, made after a consideration of all the relevant circumstances, that
someone may be evicted. This section explicitly provides that ‘[n]o legislation may permit arbitrary
evictions’. The Prevention of Illegal Eviction from and Unlawful Occupation Act, 18 of 1998 (“PIE”)
has been enacted to give effect to Section 26(3) and sets out the necessary procedure for a lawful
eviction. Moreover, in Government of the Republic of South Africa v Grootboom20 the Constitutional
Court stated that section 26(3) incorporates the obligation on the state and private parties to refrain
from interfering with people’s existing access to housing.21 Street-based people’s shelter that they
create for themselves in the form of structures and tents constitute their home and PIE is accordingly
applicable.

30.

Further, in terms of international human rights law, a forced eviction from any habitual place of
residence without resettlement to adequate housing violates human rights law - even if the individual
or community does not have a legal right to reside there.22 As such, an eviction from a habitual place
of residence is only permissible if it is done in full consultation with the affected community, in
accordance with plans to ensure access to adequate, alternative housing in which to live in peace,
security, and dignity.23 This includes homeless people who are residing at a particular location on
public property. Forcing people to move from where they are living in a manner that does not meet

2001 (1) SA 46 (CC).
Grootboom at para 34.
22 UN Special Rapporteur for Adequate Housing Amicus Submission to the Court of Hungary on “Adequate housing and the right
to non-discrimination in this context” (2018) at para 16. Available online at:
https://www.ohchr.org/Documents/Issues/Housing/AmicusConstitutionalCourtHungary_1.pdf.
23 Ibid.
20
21
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these and all other requirements of international human rights law constitutes a forced eviction which
is recognised as a gross violation of international human rights law.24
31.

Should the proposed Draft Amendment be enacted, authorised officials would be given the power to
circumvent the Constitution, the PIE Act, and prescripts of international human rights law. It is
therefore our submission that the Draft Amendment, if enacted, will not survive constitutional
scrutiny.

The power of authorised officials to arrest a person who refuses to accept an offer of alternative shelter Section 22A(1)(d) and (2)
32.

Section 22A(1)(d) reads as follows:
‘1) An authorised official may, for the purposes of enforcing this By-Law[...]
d) arrest a person, who commits an offence in terms of the By-Law, in terms of section
40(1)(a) to (f), (h) and (j) of the Criminal Procedure Act, 51 of 1977 and, if necessary, search
the person arrested in terms of section 23 of that Act [...]’
Section 22A(2) then provides that:
‘The power to arrest in subsection (1)(d) may only be exercised in respect of a contravention
of section 2(3)(m) if the person has refused to accept an offer of alternative shelter.’

33.

These sections grant authorised officials the power to arrest a person without a warrant for
contravening section 2(3)(m) of the Streets By-law. Section 2(3)(m) makes it a crime for a streetbased person to sleep overnight, camp overnight, or erect any shelter. Section 22(2) states that the
power to arrest for a violation of section 2(3)(m) may only be exercised if the street-based person
has refused an offer of alternative shelter. The Draft Amendment does not define ‘alternative shelter’
and one is left to presume that it refers to shelter beds in existing shelters located in the City of Cape
Town.

34.

The conference of the power to arrest without a warrant in terms of section 40 of the Criminal
Procedure Act, 51 of 1977 is not a power contemplated for members of a municipal police service.
This power is reserved for “peace officers” as defined in section 1 as “any magistrate, justice, police
official, correctional official as defined in section 1 of the Correctional Services Act, 1959 (Act 8 of

24 Commission on Human Rights, Resolution 1993/77 and Resolution 2004/28. Available online at:
https://www.refworld.org/pdfid/43f313669.pdf.
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1959), and, in relation to any area, offence, class of offence or power referred to in a notice issued
under section 334 (1), any person who is a peace officer under that section.” Section 334(1) states:
‘(a) The Minister [of Justice] may by notice in the Gazette declare that any person who,
by virtue of his office, falls within any category defined in the notice, shall, within an area
specified in the notice, be a peace officer for the purpose of exercising, with reference to
any provision of this Act or any offence or any class of offences likewise specified, the
powers defined in the notice.
(b) The powers referred to in paragraph (a) may include any power which is not conferred
upon a peace officer by this Act.’
35.

There is only a 2002 notice (Government Notice R209 in Government Gazette 23143 of 19 February
2002) issued by the Minister of Justice in terms of section 334(1) of the Criminal Procedure Act and
this expressly excludes the power of arrest without a warrant. It would appear that the City is
attempting to circumvent the provisions of the Criminal Procedure Act, and the Minister’s powers, to
confer onto itself powers of a peace officer not properly authorised.

36.

The amended definition of “authorised official” in the 2021 Draft Amendments to include “an
employee of the City responsible for carrying out a duty or function or exercising any power in terms
of this By-Law and includes any employee delegated to carry out or exercise the duty, function or
power” would also appear to broaden the scope of officials empowered to arrest beyond a law
enforcement official.

37.

In any event, even if the City did have such powers, its enforcement would be entirely unjustified.
According to the 2020 Cost of Homelessness study conducted by U-Turn, Streetscapes and MES25,
20 shelters are providing a total of 2180 shelter beds.26 In addition, there are two ‘Safe Spaces’ that
provide 293 spaces. This amounts to a total of 2473 spaces for people experiencing homelessness
in the City of Cape Town. The study further found that the total estimated number of street-based
people in Cape Town is 14 357.27 There are thus 11 884 street-based people who are not able to be
accommodated by the existing shelters. And the number of street-based people is increasing. The
economic fall-out due to the Covid-19 pandemic and the lack of state assistance have led to more

J Hopkins et al ‘Cost of Homelessness: Cape Town’ (2020), available at: https://homeless.org.za/wpcontent/uploads/2021/02/THE-COST-OF-HOMELESSNESS-CAPE-TOWN-_Full-Report_Web.pdf
26 Ibid at 12.
27 Ibid at 16.
25
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people finding themselves on the street. In the case of the overwhelming majority of street-based
people then, sections 22A(1)(d) and (2) will be unenforceable.
38.

Moreover, the provision of a mere shelter bed or space in a Safe Space does not effectively address
the multiple challenges that street-based people face as this is usually a short-term intervention
without the required psycho-social support.

39.

We further know that as matters currently stand, people living on the street are already 11 times
more likely to be arrested than the average for the whole population with most arrests being for petty
crimes such as possession of drugs, by-law infringements, and anti-social behaviour.28 Arresting
street-based people for offences that arise due to their socio-economic situation does not address
their situation but rather turn them into criminals and exacerbates their hardship.

40.

Section 12 of the Constitution guarantees to all the right to freedom and security of the person which
includes the right not to be deprived of freedom arbitrarily or without just cause. A reliance on
sections 22A(1)(d) and (2), being unenforceable, would constitute an arbitrary deprivation of liberty.

41.

There exists a host of international human rights guidance relating to the criminalisation of poverty
and petty offences. For instance, the International Covenant on Economic, Social and Cultural
Rights (“ICESCR”) prohibits discrimination on the basis of someone’s economic and social situation.
The Committee on Economic, Social and Cultural Rights (CESCR) has stated that ‘[i]ndividuals and
groups of individuals must not be arbitrarily treated on account of belonging to a certain economic or
social group or strata within society.’29 Furthermore, the United Nations Human Rights Committee
has stated that the criminalisation of homelessness violates the right to non-discrimination in articles
2 and 26 of the International Covenant on Civil and Political Rights (“ICCPR”). Importantly, the
Committee has expressed that it may also violate the right to liberty and security of the person and
protection from arbitrary arrest or detention in article 9 of the ICCPR.30

42.

On the continent, the African Commission on Human and Peoples’ Rights published Principles on
the Decriminalisation of Petty Offences in Africa31 aimed at guiding State parties on the course of
abolishing petty offences32. These principles arise within the context of criminal justice reform in

Hopkins ‘Cost of Homelessness: Cape Town” at 4.
CESCR, General Comment 20, Non-Discrimination in Economic, Social and Cultural Rights (art. 2, para. 2) U.N. Doc.
E/C.12/GC/20 (2009) para 61.
30 CCPR/C/USA/CO/4.
31 Principles on the Decriminalisation of Petty Offences in Africa available at:
https://www.saferspaces.org.za/uploads/files/ACHPR_Principles_on_the_Decriminalisation_of_Petty_Offences.pdf
32 The Principles define “petty offences” as: minor offences for which the punishment is prescribed by law to carry a warning,
community service, a low-value fine or short term of imprisonment, often for failure to pay the fine. Examples include, but are not
limited to, offences such as being a rogue and vagabond, being an idle or disorderly person, loitering, begging, being a vagrant,
failure to pay debts, being a common nuisance and disobedience to parents; offences created through by-laws aimed at controlling
28
29
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Africa and aim to guide states on measures that can be taken to enhance human rights protections
at the critical intersection of poverty and criminal justice. Part 5 of the Principles provide that petty
offences are inconsistent with Article 6 of the African Charter on the right to liberty and security,
freedom of the person, and freedom from arbitrary arrest and detention.
43.

On the effect of criminalising petty offences, the Principles state that:
‘The enforcement of petty offences has the effect of punishing, segregating, controlling and
undermining the dignity of persons on the basis of their status. They also infringe upon the
autonomy of persons by restricting their performance of life-sustaining activities in public
spaces, particularly for those living in poverty. The enforcement of these laws
perpetuates the stigmatisation of poverty by mandating a criminal-justice response to
what are socio-economic and sustainable development issues. In this regard, petty
offences reinforce discriminatory attitudes against marginalised persons.’33

44.

We, therefore, argue that the proposed section 22A(1)(d) and (2) should not be implemented as it
would violate the fundamental human rights of street-based people which include the right not to be
arbitrarily deprived of one’s liberty, and consequently not survive constitutional scrutiny.

Impounding any materials used for the making of transient structures or camping overnight - Section
22A(1)(e)
45.

This provisions grants to authorised officials the power to:
‘impound, in accordance with the City’s Standard Operating Procedure on the Impoundment
of Goods and Animals, 2012, any materials used for the making of transient structures or
camping overnight and personal items of persons arrested in accordance with subsection (2)
[...]’

46.

Unlike the 2020 Draft Amendment, the 2021 Draft Amendment expressly states that street-based
people’s materials that they use for shelter and their personal items will be impounded by authorised
officials. This provision violates two constitutional rights: the right to property and the right to access
adequate housing.34

public nuisances on public roads and in public places such as urinating in public and washing clothes in public; and laws
criminalising informal commercial activities, such as hawking and vending. Petty offences are entrenched in national legislation
and, in most countries, fall within the broader category of minor offences, misdemeanors, summary offences or regulatory offences
[…]
33 African Commission Principles on the Decriminalisation of Petty Offences in Africa (2017) at para 7.
34 Section 26 and 25 of the Constitution.
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47.

Countless people who experience homelessness have had materials that they use for shelter and
their personal belongings confiscated by City officials, primarily Law Enforcement. The 2021 Draft
Amendment now seeks to provide legislative backing for authorised officials to unlawfully dispossess
street-based people of their belongings. The provision states that it will rely on the City’s Standard
Operating Procedure on the Impoundment of Goods and Animals of 2012 (“the SOP”). The
Gelderbloem cases take issue with the City’s SOP on the basis that the procedure for impoundment
offers too wide discretionary powers to authorised officials and that the requirement of “immediate
compliance” with a compliance notice when there is a contravention of the Streets By-law is often
impossible for a street-based person to do.

48.

Furthermore, the City’s officials do not comply with section 8 of the SOP which provides that when a
person has their belongings impounded the official has to issue that person with a receipt which
includes, inter alia, the address where the impounded goods will be stored and the name of the City
council member to whom representations regarding the impoundment may be made. But, we know
that often the City’s officials do not merely impound street peoples’ belongings, but instead
confiscates them, and says that they will be disposed of at the dump causing them to be lost forever.
This is a contravention of section 9 of the SOP which provides that ‘[i]mpounded goods shall be
stored on property, belonging to the City, identified for purposes of storage.’ The action of removing
street-based people’s belongings in this way is reflective of the deep-seated prejudices held by the
City’s officials which view their belongings as inconsequential and not worthy of protection.

49.

The proposed section 22A(1)(e) is reminiscent of our country’s apartheid past where the state
disrespected the property rights of the majority Black population. Viewed in this historical context,
protecting street-based people’s property rights against arbitrary state intervention is necessary
precisely because the Constitution seeks to move away from the type of authoritarian, draconian
laws and policies of the apartheid regime.

50.

Section 26(3) of the Constitution provides that:
‘No one may be evicted from their home, or have their home demolished, without an order of
court made after considering all the relevant circumstances. No legislation may permit
arbitrary evictions.’

51.

As mentioned earlier in this submission, the state has a negative duty not to infringe on people’s
existing access to housing. In the absence of access to formal housing opportunities provided by the
state or other non-governmental organisations, these materials are essential for street-based
people’s basic housing needs. Taking away the materials which street-based people use to build
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their homes amounts to an eviction without the sanction of a court order. Like the draft section 22A
(1)(iii), this provision violates section 26(3) of the Constitution.
52.

We, therefore, strongly urge the City not to adopt this provision as it will not survive constitutional
scrutiny.

IV.

RECOMMENDATION AND CONCLUDING COMMENTS

Criminalisation is not an appropriate response
53.

We have recommended that none of the Draft Amendments be approved and enacted as they stand.
These provisions constitute a regressive step to our colonial and apartheid past where the
movement of Black persons in public spaces was heavily regulated.

54.

These Draft Amendments further continue to criminalise street-based people. We understand that
the City has a duty to address the challenges faced by people living on the street but are in
disagreement with the approach the City is taking to do so. As discussed by Dr. Rashid Ahmed in
the Gelderbloem case, the phenomenon of homelessness occurs as a combination of structural
systemic factors and individual personal factors.35 He relies on Bronfenbrenner’s ecological systems
theory of human development that posits that an individual’s behaviour occurs within a complex set
of relationships that are influenced by the surrounding environmental system.36 An implication
flowing from this understanding is that policies and interventions to address social phenomena like
homelessness must occur at multiple levels.37

55.

He argues that given the complexity of the risk pathways into a life on the street, criminalisation is
likely to have further negative consequences and cannot be a viable solution to manage
homelessness.38 In fact, he states that criminalisation runs counter to the scientific evidence that he
presents in his affidavit.39 Because homelessness occurs as a complex interaction of multiple macro
and micro risk factors, criminalisation shifts the burden of responsibility and blame onto a vulnerable
and excluded group.40 There is something deeply disturbing about believing – and being led to
believe – that street-based people are responsible for their fate. Dr Ahmed further states that
criminalisation is likely to cement the public narrative of street-based people as ‘bad or mad’, serve

Dr R Ahmed Affidavit at para 9.
Ibid.
37 Ibid.
38 Ibid at para 20.
39 Ibid at para 22.
40 Ibid.
35
36
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to further stigmatise street-based people, and most importantly, hamper much required multi-sectoral
interventions for addressing this phenomenon.41
56.

Criminalisation moreover increases the mental health distress of street-based people in various
ways. For instance, an increase in trauma in an already traumatised population group is an obvious
risk. He states that the risk of knowing that you may be on the wrong side of the law by being or
becoming homeless may increase the likelihood of experiencing symptoms of trauma.
Criminalisation also has a negative impact on areas such as self-esteem, self-worth, and self-identity
which is likely to decrease well-being and affect the ability to mobilize personal and social resources
for eventual inclusion into society.42

57.

He states that given the strong association between people experiencing homelessness and mental
illness, criminalisation could potentially criminalise mental illness. For instance, given the high rates
of mental illness like schizophrenia among street-based people, criminalising homelessness could
suggest that the behaviours that may be associated with this illness (like neglect in self-care) are
voluntary or even criminal, rather than diminished capacity due to mental illness.43

58.

It is clear that the City cannot exterminate homelessness through criminalisation and that
criminalisation is an extreme measure to address socio-economic and sustainable development
issues. Given that the causes of homelessness are multiple and complex, it requires a coordinated
and comprehensive multi-sectoral response from the City. This approach should encompass the
departments of housing, social development and public health and would foster responses that
address intersecting housing, health, and economic issues in a way that criminalisation does not.
The strong link between macro risk factors like poverty, income inequality and unemployment,
indicates that employment remains one of the most important protective factors. Employment does
not only create opportunities to secure housing but increases self-esteem and mental well-being.44

59.

In support of this approach, the City has indicated that one of its strategic focus areas is to be a
“caring city”.45 The notion of a “caring city” must also extend to the street-based community across
the City. The City should invest in a multi-sectoral approach by diverting the resources used to
enforce the Streets By-law into alternative, more effective measures or programmes.

END
Dr R Ahmed Affidavit at para 22.
Ibid at para 23.
43 Ibid at para 24.
44 Ibid at para 25.
45 City of Cape Town, Integrated Development Plan 2017 – 2022 at 10. Available at:
http://resource.capetown.gov.za/documentcentre/Documents/City%20strategies%2C%20plans%20and%20frameworks/IDP%2020
17-2022%20Executive%20Summary.pdf.
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