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On 6 September 2021, in a ground-breaking judgment, the Western Cape High Court
declared the City of Cape Town’s emergency housing programme arbitrary and
unconstitutional. The case, which was heard over two days in November last year before
Judge Mark Sher, is set to have a far-reaching impact on poor and working class families
facing the threat of homelessness and displacement as a result of eviction from well-located
areas of Cape Town.
Background
The Bromwell Street residents, a group of poor and working class families, have lived in a
row of cottages on Bromwell Street in Salt River for many years. Some, like the late Brenda
Sarah Smith (affectionately known as Aunty Brenda) who passed away at the age of 80,
lived their whole lives on Bromwell Street, resisting displacement in the face of the apartheid

state for decades and, more recently, resisting displacement as a result of gentrification
causing soaring rents and property prices in the area. In 2013, Woodstock Hub, a private
developer, bought the cottages on Bromwell Street from the residents’ landlord with the
intention of developing a high rise block of apartments. Since 2014, the residents have been
resisting their eviction because it would render them homeless as they cannot afford any of
the housing options available in Woodstock or Salt River, the areas that they call home.
Over the last 20 years, in a series of landmark cases, the Constitutional Court has affirmed
that municipalities have an obligation to provide temporary alternative housing to
people that are about to be rendered homeless as a result of an eviction and that this
should be provided as close as possible to where people lived. However, the City of
Cape Town (the City) argued that it does not have to provide the residents with temporary
emergency housing in the Woodstock, Salt River or Inner-City area. Instead, it had offered
the residents temporary emergency housing in far-flung areas on the outskirts of the city such as Wolwerivier - where the lack of economic opportunities and social amenities would
likely have driven the residents further into a cycle of poverty. The City’s housing delivery
programme in the inner-city excludes emergency housing and in doing so excludes the
needs of a significant segment of society. For this reason, the residents challenged the
constitutionality of the City’s housing programmes because these programmes do not
provide temporary emergency housing for people who are at risk of an eviction in
inner-city Cape Town, and unfairly discriminates against people who are evicted from
private land.
This brief note provides background to the case and includes a brief summary of the legal
arguments that the Bromwell Street residents made in court to assist journalists with
contextualising the court proceedings.
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What is the case about?

Commando and Others v Woodstock Hub (Pty) Ltd and City of Cape Town was an court
application to ensure that the City complies with its duty to provide the residents with
temporary emergency housing as close as possible to their homes - as the City is obliged to
do in terms of the right to housing contained in section 26 of the Constitution, the Prevention
of Illegal Eviction and Unlawful Occupation of Land Act (the PIE Act) and various
Constitutional Court judgments (including the Grootboom, Olivia Road, PE Municipality and
Blue Moonlight cases).
In July 2017, while the eviction of the Bromwell Street residents was pending, the City’s
Mayoral Committee (MayCo) approved a report recommending that the City develop
transitional housing, a form of temporary housing provided to individuals or families who
need a stable housing solution until moving onto more permanent housing. In other
municipalities, transitional housing is often used to provide temporary emergency housing to
people rendered homeless as a result of evictions. The City also unveiled its new Pickwick
transitional housing facility, in Salt River. However, despite the Bromwell Street residents’
need for temporary emergency housing as close as possible to their homes, the City did not
offer the Pickwick facility to the Bromwell Street residents but instead used it to
accommodate families that were evicted off state land in Woodstock which was earmarked
for the development of social housing.
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The Bromwell Street residents therefore challenged the constitutionality of the City’s housing
programme as it does not provide for temporary emergency housing for people who are at
risk of an eviction into homelessness in inner-city Cape Town, and it unfairly discriminates
against people who are evicted from private land.

Gentrification and spatial injustice
Twenty-seven years after the end of apartheid, Cape Town remains one of the most spatially
divided cities in the country, along race and class lines. The majority of Black and Coloured
households continue to live in densely populated, peripheral townships and informal
settlements where economic opportunities, access to transport facilities and social amenities
are few; while the central and well-located residential areas of Cape Town, where economic
opportunities, transport facilities and social amenities are plentiful, are inhabited
predominantly by White people and are significantly less densely populated.

Adrian Firth’s Race Dot Map spatialises 2011 Census data and clearly depicts segregation in the
Cape Town area. Each dot represents approximately 25 people. Blue represents Black people,
Orange represents Coloured people, Green represents Indian people and Purple represents White
people.
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In addition to the continuing historical legacy of spatial apartheid, Cape Town is facing an
acute housing affordability crisis as a result of gentrification. The state has consistently failed
to regulate land and private property markets resulting in an exclusionary housing market
that is inaccessible to most poor and working class families. Rents and property prices in
central Cape Town have risen dramatically. In 2019, Cape Town had the seventeenth highest
year-on-year property inflation in the world (and the highest of any city in Africa). In this
context, most poor and working class families cannot afford to live in central Cape Town and
are forced out to peripheral areas, and have to spend a hefty portion of their income on
transport to and from work, schools and other opportunities.
Gentrification has had a particularly negative impact on poor and working class people living
in Woodstock and Salt River. These areas consist of mixed residential and industrial spaces
that have for decades been home to a close-knit racially integrated community of poor and
working class families, many of whom were also historically displaced from the city centre
through apartheid forced removals and the Group Areas Act. Many of the Black and
Coloured families who called Woodstock and Salt River home have developed enduring
community relationships and social networks which have been sustained over decades.
The City has failed to prevent the displacement of poor and working class families as a result
of gentrification. Not only has it not regulated the property market, but it has also not planned
for nor provided temporary emergency housing to respond to the emergency housing needs
of people in the inner city (as it is obliged to do in terms of section 26 of the Constitution, the
PIE Act and the case law of the Constitutional Court). Instead it has offered poor and
working class families temporary emergency housing in far-flung temporary relocation areas
(TRAs) or so-called “transit camps”, and incremental development areas (IDAs) like
Blikkiesdorp and Wolwerivier. TRAs are “temporary” camps made of corrugated iron
dwellings erected by the City to house families who have been displaced as a result of an
emergency situation including an eviction. The dwellings are often poorly constructed and
fragile. TRAs are often located at the margins of urban areas – far away from the economic
opportunities, transport routes and social amenities like schools, hospitals, police stations
and clinics from which people have often been removed. As a result of their peripheral
location, these camps often have limited or no access to basic services, forcing hundreds of
families to collect water from a few communal standpipes and share a small number of
outdoor toilets (which are often blocked or broken). Kerry Ryan Chance, an anthropology
lecturer at Harvard University, has likened these areas to “human dumping grounds”.
Perhaps most worrying is that many of the TRAs set up by the City have ended up becoming
permanent as residents wait years or even decades to be moved to permanent housing.
Some TRAs, like the infamous Blikkiesdorp, have become synonymous with government
neglect. Mark Hunter, an associate professor at the University of Toronto, has said that
residents are “often left in these areas indefinitely without any timeline on when they will be
provided permanent accommodation”.1 At the periphery of the city, they fall off the housing
radar and become ‘invisible’ to those in power.

1

Mark Hunter, “Case Study: The Difference that Place Makes: Some Brief Notes on the Economic Implications
of moving from an Informal Settlement to a Transit Camp”, Department of Geography, University of Toronto
(August 2010).
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Who are the parties in the case?
The applicants in the case are the Bromwell Street residents, who were represented by
Ndifuna Ukwazi’s Law Centre.
The respondents in the case are the Woodstock Hub (the owner of the property) and the City
of Cape Town. Even though the Woodstock Hub is the main respondent, the main issue
before the court related to the City’s obligations to provide temporary alternative housing in
the Woodstock, Salt River and Inner-City precinct.

What were the Bromwell Street residents’ main arguments?
The Bromwell Street residents argued that:
●

●

The City has a constitutional duty to provide temporary emergency housing as
close as possible to their homes and to provide the residents with temporary
emergency housing or transitional housing in the Woodstock, Salt River and Inner-City
precinct;
The City’s housing programme (and how it implements its housing programme) is
unreasonable and unconstitutional because it excludes emergency housing from its
responses to housing needs in the inner-city and in doing so has excluded the
housing needs of a vulnerable group and significant segment of society whose
needs are urgent; and it unreasonably treats people who are in similar situations
differently by offering transitional housing in the area to people who are evicted off
state land, but offering temporary emergency housing in TRAs like Wolwerivier to people
evicted from private land (like the Bromwell Street residents).

What were the City’s main arguments?
According to the City, there is no direct provision in the Constitution or legislation that gives
rise to an obligation on the City to provide emergency accommodation in the inner City. The
City contends that it faces many challenges in trying to give effect to the right to housing,
including inter-governmental difficulties, budgetary constraints, exponential population
growth, the limited land that the City has at its disposal for housing development, the
difficulty in getting other government departments to release land to the City for housing
development, the need to comply with the various housing programmes, and the growing
demand to give effect to emergency housing and temporary relocation areas (TRAs) which
affect the City’s housing budget. It argued that it is progressively realising the right to
housing and has acted reasonably.
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A ground-breaking judgment!
On 6 September, in a ground-breaking judgment, the Western Cape High Court declared the
City of Cape Town’s emergency housing programme unconstitutional. The case, which was
heard over two days in November last year before Judge Mark Sher, is set to have a
far-reaching impact on poor and working class families facing the threat of homelessness
and displacement as a result of eviction from well-located areas of Cape Town.
Contact
●

Disha Govender, Head of the Ndifuna Ukwazi Law Centre: Disha@nu.org.za / 081 832
9363

●

Yusrah Bardien, Ndifuna Ukwazi communications officer: Yusrah@nu.org.za / 082 470
1441 (Whatsapps welcome)
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