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BACKGROUND TO THE TAFELBERG CASE 
 
On Friday 23 April 2021, the Western Cape High Court partially dismissed the Western Cape 
Provincial Government’s application for leave to appeal the progressive Tafelberg judgment.  
 
In doing so, the court cemented a victory for Reclaim the City (RTC) and Ndifuna Ukwazi (NU) 
who, for five years, have contested and challenged the decision by the Province’s to sell the 
well-located Tafelberg property to a private buyer in the face of the worst housing affordability 
crisis in the country. The Tafelberg site in Sea Point – almost an entire city block – provides a 
prime opportunity to redress spatial apartheid through the provision of well-located land for 
social housing. The case raises important questions about the Province and the City of Cape 
Town’s constitutional and legislative obligations to combat spatial inequality and promote 
spatial, racial and economic inclusion. 
 
This brief note provides background to the case and includes brief summaries of the High 
Court judgment and the Province and City’s applications for leave to appeal to assist 
journalists with contextualising the judgment. 
 

What is the case about? 
 
Adonisi and Others v Minister for Transport and Public Works: Western Cape and Others is 
about the sale of the Tafelberg Property by the Western Cape Department of Transport and 
Public Works (as owner) to a private buyer, the Phyllis Jowell Jewish Day School (the School) 
for R135 million.  
 

 
The Tafelberg Site, Sea Point 
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The property is over 1.7 hectares in size and is located on Main Road in Sea Point, a suburb 
that has a diverse, cosmopolitan history with a legacy of forced removals. Today, Sea Point 
is a mixed-use suburb with excellent connectivity to the CBD (it is approximately 3.5 km from 
the central business district). Sea Point is very close to job opportunities, public transport 
routes (including bus and taxi routes) and social amenities like schools, hospitals and clinics. 
The property comprises of erf 1424, which up until June 2010 was used by Western Cape 
Education Department as the site of the Tafelberg Remedial School, and erf 1675, an 
unregistered portion of erf 1424, which up until 2014 was used by the Provincial Department 
of Human Settlements as affordable state-rental housing (the Wynyard Mansions site). 
 

Some important dates 
 

 
Cape Town’s apartheid spatial legacy 

 
The history of South Africa is characterised by large-scale land dispossession spanning the 
colonial era until the end of apartheid. The apartheid government used the legal framework to 
systematically diminish the rights that Black and Coloured people had over land, prohibit Black 
and Coloured people from owning land in well-located areas and forcibly drive people off their 
land. As a result, millions of Black and Coloured people were forced to live in peripheral areas 
located far away from cities. 
 
Twenty-six years after apartheid, Cape Town remains one of the most spatially divided cities 
in the country in terms of race and class. The majority of Black and Coloured households 
continue to live in densely populated, peripheral townships and informal settlements where 
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economic opportunities, access to transport facilities and social amenities are few; while the 
central and well-located residential areas of Cape Town, where economic opportunities, 
transport facilities and social amenities are plentiful, are inhabited predominantly by White 
people and significantly less densely populated. 
 

 

Adrian Firth’s Race Dot Map spatialises 2011 Census data and clearly depicts segregation in the 
Cape Town area. Each dot represents approximately 25 people. Blue represents Black people, 

Orange represents Coloured people, Green represents Indian people and Purple represents White 
people. 

In addition to the continuing historical legacy of spatial apartheid, Cape Town is facing an 
acute housing affordability crisis. The City and the Province have consistently failed to regulate 
land and private property markets resulting in an exclusionary housing market that is 
inaccessible to most poor and working class families. Rents and property prices in central 
Cape Town remain stubbornly high. In 2019, the City registered the seventeenth highest year-
on-year property inflation in the world at 9.1% (higher than any other city in Africa). The effect 
of property inflation is even more worrying when broken down by market share as property 
prices in middle-priced and lower-priced markets continue to increase. In lower-priced markets 
the year-on-year inflation is “in the double digit territory”. 
 
In this context, most poor and working class families cannot afford to live in central Cape Town 
and are either forced out to peripheral areas, or forced to spend a hefty portion of their income 
on transport to and from work, schools and other opportunities.  
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The provision of subsidised government housing has also not taken place at a scale that could 
redress Cape Town’s entrenched spatial apartheid, with housing delivery failing to keep base 
with the backlog and housing primarily being provided on the outskirts of the city. In fact, in 
the 26 years since the end of apartheid, the Western Cape Province and the City of Cape 
Town have not completed a single affordable or social housing development in central Cape 
Town. The single greatest contemporary driver of spatial justice in central Cape Town is the 
price of well-located land for housing. Suitable land (including state-owned land) for affordable 
housing is extremely scarce in central or inner-city areas and will only become more so in the 
future - neither the Province nor the City have disputed this claim.  
 

Who were the parties in the case? 
 
The applicants in the case – Adonisi and Others v Minister for Transport and Public Works: 
Western Cape and Others – are Thozama Angela Adonisi (a Cape Town based housing rights 
activist), Reclaim the City (a movement of tenants and workers campaigning to stop 
displacement from well-located areas and secure access to decent affordable housing) and 
Ndifuna Ukwazi (a non-profit activist organisation and law centre working to advance spatial 
justice) and further individual housing activists. 
 
The respondents in the case are the Provincial Government of the Western Cape, the City of 
Cape Town and the Phyllis Jowell Jewish Day School (that purchased the Tafelberg site). 
 
Equal Education has joined the case as an amicus curiae (a neutral party known as a “friend 
of the court”) to highlight the negative impact that Province and the City’s failure to provide 
well-located social housing in central Cape Town has on learners’ equal access to basic 
education. 
 
In addition to this application, the National Department of Human Settlements and the Social 
Housing Regulatory Authority (SHRA) brought their own application against the Province and 
the City – Minister of Human Settlements and Others v Premier of the Western Cape Province 
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and Others – which was heard alongside the main application. In this application these 
government bodies argued that they should have been consulted properly as they might have 
needed the land for social housing.  
 

What did the High Court order? 
 
On 31 August 2020, the Western Cape High Court handed down its ground-breaking judgment 
in the Tafelberg case cementing on obligation to use well-located public land to “urgently 
address apartheid’s shameful and divisive legacy of spatial injustice and manifest inequality.” 
The progressive judgment, written by Judge Patrick Gamble (with Judge Monde Samela 
concurring), set aside the Western Cape Provincial Government’s (Province) sale of the well-
located Tafelberg property to a private buyer, the Phyllis Jowell Jewish Day School (the Day 
School), for R135 million on the basis that the sale was unlawful and unreasonable.  
 
The court also found that the Province and the City of Cape Town (the City) have a 
constitutional duty in terms of the section 25(5) right to gain access to land on an equitable 
basis and the section 26 right of access to housing to redress spatial apartheid. Together 
these constitutional rights mean that the City and the Province have an obligation to urgently 
use public land to restructure our city and promote spatial, racial and economic inclusion. And 
further found that the Western Cape Land Administration Act (WCLAA), the regulations that 
Province relied on for the public participation process after the Tafelberg sale, were 
unconstitutional as these regulations did not afford the public a meaningful opportunity to 
participate in the decision to  dispose of state land because the regulations only provided for 
public participation after the Province had already made a decision to sell Tafelberg.  
 
The Court ordered the Province and the City to draw up a combined plan on how these 
branches of Government will jointly address the legacy of spatial inequality in central Cape 
Town and present that policy to the Court by no later than 31 May 2021. The judgment is 
therefore significant not only for the Tafelberg site, but also for how public land can be 
accessed across the city to address spatial inequality. 
 

Province and City’s applications for leave to appeal to the  
Supreme Court of Appeal 

 
In September 2020, both the Province and the City filed applications for leave to appeal to the 
Supreme Court of Appeal challenging various aspects of the High Court order. RTC and 
Ndifuna Ukwazi opposed these applications. 
 
While the Province and the City’s application for leave to appeal are based on various 
technical grounds, two of the main grounds deserve mentioning. First, the Province argued 
that the court made a mistake when it reviewed and set aside the Province’s decision to sell 
Tafelberg for a variety of reasons. However, RTC and Ndifuna Ukwazi contested this 
application on the basis that the issue was no longer relevant and only hypothetical, because 
the Day School had already decided not to go ahead with the sale. RTC and Ndifuna Ukwazi 
argued that because the sale will not be going ahead, any appeal of the court’s decision setting 
aside the sale would have no practical effect. 
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Second, both the Province and the City applied for leave to appeal the court’s decision that 
they have a constitutional and statutory duty to address spatial apartheid through the 
development of affordable in central Cape Town. The Province and the City argue that they 
do not have an obligation to provide social and/or affordable housing in a specific area, in this 
case central Cape Town.  However, RTC and Ndifuna Ukwazi argued that this misses the 
point. The law clearly provides that Province and the City have to take reasonable measures 
to give effect to the right to gain access to land on an equitable basis and the right to housing 
- and not providing social and/or affordable housing in central Cape Town would be 
unreasonable (and therefore unconstitutional). Central Cape Town is the most significant 
concentration of business and employment in the city and the region, with more than 200 000 
people commuting into the city every work day. Given the importance of this primary economic 
node, and the context of race-based dispossession and displacement from surrounding areas, 
spatial apartheid cannot be addressed while poor and working class families continue to be 
excluded from central Cape Town.  
 
The High Court virtually heard arguments from all of the parties about the application for leave 
to appeal on Friday, 12 March 2021. The judges reserved judgment. 
 


