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HIGH COURT DISMISSES THE WESTERN CAPE
GOVERNMENT’S BID TO APPEAL THE TAFELBERG SALE

Reclaim the City members outside the Western Cape High Court

Reclaim the City and Ndifuna Ukwazi have stopped the Western Cape Provincial
Government’s controversial sale of the well-located Tafelberg property to a private buyer in
the midst of the worst housing affordability crisis in the country.
On 23 April 2021, the Western Cape High Court dismissed the Western Cape Provincial
Government’s (the Province) application for leave to appeal its decision to set aside the sale
of the well-located Tafelberg property in Sea Point. While the High Court granted the
Province leave to appeal certain aspects of its judgment, its confirmation that the sale will
not go ahead is a significant victory for Reclaim the City (RTC) and Ndifuna Ukwazi who
have advocated for years for the sale to be set aside and for the site to be used for the
development of social housing. The decision means that the sale of the Tafelberg site will not
go through and that the site will revert back to the Province – where, we hope, this public
land will finally be used for the public good.
In August last year, the Western Cape High Court handed down its ground-breaking
judgment in the Tafelberg case, which has far-reaching implications for the use of
well-located public land to “urgently address apartheid’s shameful and divisive legacy of
spatial injustice and manifest inequality.” In its progressive judgment, written by Judge
Patrick Gamble (with Judge Monde Samela concurring), the court set aside the Province’s
sale of the well-located Tafelberg property to a private buyer, the Phyllis Jowell Jewish Day
School (the Day School), for R135 million on the basis that the sale was unlawful and
unreasonable and found that the Province and the City of Cape Town (the City) breached
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their constitutional obligations in terms of sections 25(5) and 26 of the Constitution by not
urgently using public land to restructure our city and promote spatial, racial and economic
inclusion. The judgment is significant not only for the Tafelberg site, but also for how public
land can be accessed across the city to address spatial inequality.
Subsequent to the judgment, in September 2020, both the Province and the City filed
applications for leave to appeal to the Supreme Court of Appeal, challenging various aspects
of the High Court order.
On Friday, the High Court dismissed the Province’s application for leave to appeal its orders
setting aside the sale and declaring that Sea Point falls within a restructuring zone in terms
of the Social Housing Act (these are well-located areas within which the development of
social housing is prioritised in order to advance spatial, economic and social restructuring).
In finding that the Province could not appeal these aspects of the judgment, the court
questioned the Province’s motive for seeking to appeal a determination that “operates in its
favour”. As the court said, “[s]urely the Province does not now want to adopt a stance in
which it can resist later demands that it pursue a social housing project in Sea Point on the
basis that the suburb does not fall in a [restructuring zone]?” The court’s affirmation that Sea
Point falls into a restructuring zone means that the Province and City can access funding for
the development of social housing in Sea Point, meaning that this cannot be used as an
excuse not to prioritise social housing in the area.
The court did grant the Province leave to appeal in relation to two aspects of its judgment.
First, the court granted application for leave to appeal its decision that the Province and the
City had breached their constitutional obligations in terms of the section 25(5) right to gain
access to land on an equitable basis and the section 26 right of access to housing to redress
spatial apartheid by not having a plan to address spatial inequality. Leave to appeal this part
of the order was granted on the basis that this particular order is “wide-ranging”, “breaks new
ground” and raises issues “of public importance”, which justifies further considerations by the
Supreme Court of Appeal. However, Judges Gamble and Samela expressed concern “that
the Province had adopted a reactionary response” when it was challenged about the
absence of “a planned long-term programme that would begin to address the effects of
spatial apartheid in central Cape Town and the absence of affordable housing”. For the
court, Province’s desire to “take steps to litigate and protract further delays” rather than
address “its constitutional delinquency” are concerning.
Second, the court granted the Province leave to appeal its decision that the Western Cape
Land Administration Act (WCLAA), the regulations that Province relied on for the public
participation process after the Tafelberg sale, were unconstitutional. The court found that
these regulations did not afford the public a meaningful opportunity to participate in the
decision to dispose of state land because the regulations only provided for public
participation after the Province had already made a decision to sell Tafelberg. While Judges
Gamble and Samela had “significant reservations about the prospects of success” of the
Province’s appeal on this ground, the Judges acknowledged that the regulations were an
“important part of the property disposal machinery” and that allowing the Supreme Court of
Appeal to hear argument on the WCLAA would be in the public interest.
“The need to address urban inequality through improved access to land was and remains
one of the post-apartheid democratic government’s most significant mandates,” said Ndifuna
Ukwazi Director, Mandisa Shandu. “However, little has been done to prioritise the
constitutional imperative to accelerate urban land justice in a way that will meaningfully
advance related, intersecting constitutional rights including the rights to dignity, equality and
freedom. As the country pauses to reflect on Freedom Day, we recognise that the need to
urgently unlock land for the development of affordable housing is fundamental to achieving
the vision of a more just, more equal society in which all residents can claim a sense of
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belonging, and freedom. The High Court’s judgment constitutes a radical break with the past
and is an important step towards dismantling the systems of power that hold structural
equality in place. The struggle for Tafelberg represents an achievement for land and housing
activists across the country- it demonstrates that a business-as-usual approach to accessing
land which favours private property power, can and must be interrupted. It confirms that
accessing strategically located public land - starting with the Tafelberg property - to redress
spatial apartheid is possible.”
●
●

Read the High Court’s judgment (23 April 2021) here.
Read more about the case, the High Court judgment and the Province and City’s
applications for leave to appeal here.

#Land4PeopleNOT4Profit
Contact:
● Mandisa Shandu (Ndifuna Ukwazi Director and attorney on the Tafelberg case): 072 284
9779 / mandisa@nu.org.za
● Zacharia Mashele (Ndifuna Ukwazi Communications Officer): 071 714 0200 /
zacharia@nu.org.za
ISSUED BY: NDIFUNA UKWAZI & RECLAIM THE CITY
[ENDS]
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