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RECLAIM THE CITY & NDIFUNA UKWAZI BACK IN COURT FOR
TAFELBERG CASE

Reclaim the City members outside the Western Cape High Court (26 February 2021).

On Friday, 12 March 2021, Reclaim the City (RTC) and Ndifuna Ukwazi will be back in the
Western Cape High Court to argue against the Western Cape Provincial Government (the
Province) and the City of Cape Town’s (the City) applications for leave to appeal the
Tafelberg judgment. The Province and the City have continuously resisted to accept that
they have an obligation to combat spatial inequality by providing social and/or affordable
housing in central Cape Town, despite making public commitments to promoting spatial
transformation.
The Western Cape High Court handed down its ground-breaking judgment in the Tafelberg
case on 31 August 2020, which has far-reaching implications for the use of well-located
public land to “urgently address apartheid’s shameful and divisive legacy of spatial injustice
and manifest inequality.” The progressive judgment, written by Judge Patrick Gamble (with
Judge Monde Samela concurring), found that the Province and the City have a constitutional
duty in terms of the section 25(5) right to gain access to land on an equitable basis and the
section 26 right of access to housing to redress spatial apartheid. Together these
constitutional rights mean that the City and the Province have an obligation to urgently use
public land to restructure our city and promote spatial, racial and economic inclusion.
The court also set aside the Province’s sale of the well-located Tafelberg property to a
private buyer, the Phyllis Jowell Jewish Day School (the Day School), for R135 million on the
basis that the sale was unlawful and unreasonable. And further found that the Western Cape
Land Administration Act (WCLAA), the regulations that Province relied on for the public
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participation process after the Tafelberg sale, were unconstitutional as these regulations did
not afford the public a meaningful opportunity to participate in the decision to dispose of
state land because the regulations only provided for public participation after the Province
had already made a decision to sell Tafelberg. The Court ordered the Province and the City
to draw up a combined plan on how these branches of Government will jointly address the
legacy of spatial inequality in central Cape Town and present that policy to the Court by no
later than 31 May 2021. The judgment is therefore significant not only for the Tafelberg site,
but also for how public land can be accessed across the city to address spatial inequality.
Subsequent to the judgment, in September 2020, both the Province and the City filed
applications for leave to appeal to the Supreme Court of Appeal and seek to challenge
various aspects of the High Court order. RTC and Ndifuna Ukwazi have opposed these
applications.
Importantly, the private buyer that purchased the Tafelberg property from the Province (the
Phyllis Jowell Jewish Day School), has not sought to appeal the judgment and the sale
agreement has been terminated. This means that the sale of the Tafelberg site will not go
through and that the site will revert back to Province – where, we hope, this public land will
finally be used for the public good.
While the Province and the City’s application for leave to appeal are based on various
technical grounds, two of the main grounds deserve mentioning. First, the Province argues
that the court made a mistake when it reviewed and set aside the Province’s decision to sell
Tafelberg for a variety of reasons. However, RTC and Ndifuna Ukwazi believe that this issue
is no longer relevant and only hypothetical, because the Day School has already decided not
to go ahead with the sale. This means that the sale will not take place. We will argue that
because the sale will not be going ahead, any appeal of the court’s decision setting aside the
sale would have no practical effect.
Second, both the Province and the City are seeking leave to appeal the court’s decision that
they have a constitutional and statutory duty to address spatial apartheid through the
development of affordable in central Cape Town. The Province and the City argue that they
do not have an obligation to provide social and/or affordable housing in a specific area, in
this case central Cape Town. However, RTC and Ndifuna Ukwazi argue that this misses the
point. The law clearly provides that Province and the City have to take reasonable measures
to give effect to the right to gain access to land on an equitable basis and the right to
housing - and not providing social and/or affordable housing in central Cape Town would be
unreasonable (and therefore unconstitutional). Central Cape Town is the most significant
concentration of business and employment in the city and the region, with more than 200
000 people commuting into the city every work day. Given the importance of this primary
economic node, and the context of race-based dispossession and displacement from
surrounding areas, spatial apartheid cannot be addressed while poor and working class
families continue to be excluded from central Cape Town.
The Province and City’s attempts to appeal the judgment raise serious concerns about
whether there is the political will and leadership required to finally use public land to break
from the past. How can the Province and City claim to be genuinely committed to spatial
redress when they are challenging an order that effectively requires them to show how they
plan on proactively reversing spatial apartheid through unlocking public land for this
purpose? Why is the Province and City resistant to acknowledging, and more importantly,
acting on the duty to ensure a more equal and just city?
RTC and Ndifuna Ukwazi will be arguing against the Province and City’s applications of
leave to appeal in a virtual hearing on Friday, 12 March 2021, from 10:00am. The hearing
will be conducted over Microsoft Teams. The Microsoft Teams link can be forwarded to
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journalists interested in covering the hearing.
#Land4PeopleNOT4Profit
Queries: Mandisa Shandu: mandisa@nu.org.za
Media: Zacharia Mashele: 071 714 0200 / zacharia@nu.org.za
ISSUED BY: NDIFUNA UKWAZI & RECLAIM THE CITY
[ENDS]
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